Equitable Sharing presents a strong argument for the pursuit, development, and dynamic maintenance of cooperative and complementary regulatory and governance systems (including taxation) that all have the same aim: promoting equitable sharing and countering the concentration, entrenchment, and propagation of power and privilege. We are asked to look at the reasons why societies form, the ideologies justifying and supporting social formation and cooperation by all of society's members, the manner in which they function, and the very necessary relations that form the core of social existence and operation. We are then asked to develop systems that order society and distribute the resultant desirable and burdensome outputs/outcomes in light of this. Like Plato in the Republic, Kleven is pursuing the design of an ideal society. Unlike Plato, however, Kleven seeks to find the ideal in equality (not class stratification), in truth and reality (not virtuous lies), and in dynamic responses to necessarily/naturally changing social needs/growth (not in stable enclaves that prevent change or growth).
Introduction
American writer Daniel Keys Morgan stated: "The universe is not fair and it is never going to be fair". 2 The reality is that humans are not equal but vary in a number of natural and artificial -"natural, financial, sociological, historical, and so on". 3 Thus, in addition to the unfair and inequitable results of the "ovarian lottery", 4 societal rules tend to favour the haves over the have-nots both in the short and the long-term. Examples of inequality include:
• Individuals with greater financial resources are more likely to run, and run successfully, for public office and to have greater access to government representatives and elected officials.
5
• Persons in developing nations are, in some cases, subject to forced displacement and resettlement so as to allow mining companies access scarce natural resources for the benefit of (mainly) developed nation consumption. 6 Others are massacred, starved, and enslaved to allow for energy resource exploration and exploitation.
• Children in low-income and low-value neighbourhoods have lower educational outcomes 11 and fewer educational resources. 12 • Access to quality education varies significantly within and among countries -among gender, racial, cultural, or socioeconomic lines -preventing many from accessing better income and life opportunities or benefiting from increased globalization. 13 • Richer persons have access to better healthcare and health insurance, 14 thereby living longer and higher quality lives than poor persons. 15 • The Rich have better access to legal resources and institutions than the poor, and thereby the rich are better served by the law while the poor suffer law's wrath more. 16 • Persons of different sexual orientations have differential access to government-provided benefits, legal rights, and legal protections. 17 • Younger persons are more likely to be unemployed or, when employed, earn less than older persons.
• Developed and Western nations consume more of the world's ecological resources than their nations can (sustainably) provide, often because of they appropriate the resources of developing and Southern nations.
19
In contrast to the reality of natural human inequality exists the moral/legal 20 principle of the equal moral worth of all individuals. 21 Given this (apparent) conflict between reality and morality/Law: What is the responsibility and the role of law and legal institutions? To what extent and in what ways should or must governments regulate to, eliminate, reduce or otherwise ameliorate natural and artificial inequality among individuals within their territorial boundaries? What are the responsibilities of states, as part of a global community, when faced with unequal distribution or burdens and benefits among themselves and their nationals? When and to what extent is inequality acceptable or justified? These are the kinds of questions Thomas Kleven seeks to answer in Equitable Sharing.
Overview
Equitable Sharing is a timely book that grows out of Professor Kleven's long-standing commitment to justice, particularly distributive justice among members of United States society. Although Kleven roots equitable sharing in the foundational documents, history, and practice of the United States, Kleven's arguments are equally informative for persons researching the unequal distribution of benefits and burdens within and among nations. Equitable Sharing argues against social distributions described by Louise Eisenstein's over 40 years ago:
22
In every community, those who feel the burdens of [society] are naturally prone to relieve themselves [from their discomfort]. One class struggles to throw the burdens off its shoulders. If they succeed, of course, it must fall on others. They also, in their turn labour to get rid of it, and finally the load falls upon those who will not, or cannot, make a 19 See for example "National Ecological Footprint and Biocapacity for 2007" National Footprint Accounts, The Footprint Network, available online at http://www.footprintnetwork.org/images/uploads/NFA_2010_Results.xls , accessed on 16 November 2014. See also "Ecological Footprint Atlas 2010" (15 October 2010) Global Footprint Network, available online at http://www.footprintnetwork.org/en/index.php/GFN/page/ecological_footprint_atlas_2010 . 20 The author does not wish to distinguish between law and morality for purposes of the introduction of this review. The author recognizes that there is a distinction between moral and legal principles and that there is a long-standing debate as to the relationship between law and morality. See [and] in which the poor always go to the wall. 23 Eisenstein was commenting on the struggles over the benefits and burdens of taxation. However, his description is also apt when considering other struggles over dividing the social product and assigning the social cost -struggles where vested interests tend to triumph. Kleven summarizes his position at the end of this book in this way:
Ultimately, if we are to progress towards equitable sharing through the existing political system, perhaps we all, even the vested interests, musts heed the words of the French aristocrat Montesquieu writing some few years before the French revolution: "The state … owes to every citizen a certain subsistence, a proper nourishment, convenient clothing, and a kind of life not incompatible with health … whether it be to prevent the sufferings of the people, or to avoid rebellion." Or, I would add, whether it be the right thing to do in a society aspiring to democracy and committed to equitable sharing.
In reading Equitable Sharing, one cannot but recognize the sentiments of other contemporary writers concerned with the problems of inequity in various areas of human life and endeavor. The ideas in this book are equally applicable to the difficult and contested problem of sharing benefits and burdens among all individuals irrespective of nation-state separations, between natural and artificial persons, and among nation-states as members of an international community. However, before examining Equitable Sharing in more detail, this paper explores Professor Kleven's personal context in Part 3. After setting the stage, the paper reviews the book in Part 4, attempts to quickly apply equitable sharing to income taxation in Part 5, and then concludes in Part 6. As Kleven's personal context demonstrates, his writing is rooted in, and informed by, a lived experience/memory of social struggle for equal recognition and peace, and a social flavour of nonconformism and anti-establishment-as is evident in his previous scholarship.
Thomas Kleven in (and as) Context
37 A theme prominent in Kleven's context and palpable in Equitable Sharing is the sacrifice of the interests of the few and relatively powerless by the many and relatively powerful.
38
31 Professor Thomas Kleven kindly provided the author with greater personal information than was able in the public domain, and also provided unpublished articles that have informed the author's understanding. 32 He attended Phillips Academy, an independent residential secondary school established in 1778. 33 He received his Bachelor of Arts, majoring in Political Science, and his law degree from Yale University. 34 He practiced at Goulston and Storrs mostly in corporate, real estate, and estate planning work. 35 Professor Kleven worked as an administrator on one of the Model City's projects, one of 150 Model City programs part of a federal initiative to improve livelihoods in American cities by channeling federal funding into the most blighted neighborhoods of select cities.
For more information on the Boston Program see https://archive.org/details/bostonmodelcitie00bost. For 36 Thurgood Marshall School of Law is a "mission-driven institution dedicated to expanding opportunities for the underserved in the legal profession, preparing a diverse group of students for leadership roles in the legal profession, business, and government, and offering leadership in teaching, research, and service" (Texas Southern University website, accessed 4 April 2014, http://www.tsulaw.edu/about.html). The law school, named after Justice Thurgood Marshall, is an outgrowth of the pre-Brown segregated law school for African-Americans in Texas, and was the school at issue in the case of 38 I refer to the anti-draft movement during the Vietnam War, being both a protest aimed at the immoral conduct of the war and at the great discretion given to the Selective Services Systems office (also known as the Draft Board) in determining whom to draft and whom to exempt. This discretionary draft system was found to favour white, middle-class men with the result that a disproportionate number of young, lower-class, African-American men were
Equitable Sharing
Equitable Sharing is animated by the central idea of "equitable sharing" -that "the benefits and detriments of social life must be fairly distributed among all members of society". 39 This book draws and expands on Professor Kleven's previous work, and demonstrates a long-standing and thoughtful engagement with the intersections of economic power, political power, distributional justice, democracy, judicial review, and the American ideal. 40 For Kleven, the concept of equitable sharing is fundamental to democratic societies generally, and implicit in the U.S.'s founding documents specifically. He properly admits that the concept of equitable sharing is inherently vague but states that this does not render it meaningless. Kleven does not advocate for any particular version of equitable sharing and recognizes that the implementation of any one interpretation will have to contend with alternate iterations. He argues that what is required of a democratic society is a commitment of continuous, active engagement with the particulars of sharing benefits and burdens over time, in light of advancing states of knowledge, and in response to changing societal circumstances. Thus, like other principles of moral philosophy, the vague concept of equitable sharing is a guide informing the continuous societal debate as to its implementation. Starting from the belief in the inherent equal worth of every person, equitable sharing is useful in setting the outer bounds of acceptable conduct and for focusing the debate on reasoned, logical, and evidencebased conduct in pursuit of greater equity.
The book is particularly focused on the increasingly inequitable distribution of wealth and income in society, and asks the reader to accept as a pressing problem the need to have more equitable distributions of the social product. Like Piketty 41 and Books and McQuaid, 42 Kleven identifies the growing divide of existing and accumulating economic power as one of the greatest challenges of social organization of our time. However, unlike those authors, Kleven does not look solely at taxation as a solution to inequitable access, benefit, and accumulation of the social product. Equitable Sharing examines the structural elements that contribute to and/or maintain inequity. Kleven insists that all government institutions need to play an active role in achieving equitable sharing among members of society. He examines a number of specific regulatory measures that can achieve a more equitable distribution of specific benefits and burdens. Despite this additional focus on other regulatory solutions, the legislative power to tax and spend appears as a prominent and necessary tool in achieving the goals of equitable sharing.
The first half of the book builds the philosophical and legal foundation for the principle of equitable sharing, connects the principle of equitable sharing to duties and obligations, and identifies the complementary role that that the legislative and judicial branches of government must play in the continual pursuit of equitable sharing spurred by continually changing social circumstances. 39 Equitable Sharing, supra note 1 at 1. 40 See for example: Thomas Kleven, "Equitable Sharing and the American Ideal" (2012) available online at http://ssrn.com/abstract=2039837; Thomas Kleven, "Equitable Sharing and Democratic Theory" (2012) available online at http://ssrn.com/abstract=2039822 Thomas Kleven, "The Public/Private Distinction: Does it Promote Democracy or Serve the Ruling Class" (1991) 4:4 Nature, Society, Thought 393; Thomas Kleven, "A Critique of Libertarianism" (paper on file with the author) and Thomas Kleven, "Equitable Sharing and the Supreme Court" (paper on file with the author). 41 Capital, supra note 25. 42 Billionaires, supra note 4.
Kleven seeks to build his argument -that equitable sharing is fundamental to democratic societies -on solid ground by looking back at the political philosophies that inform ideas of modern democracies and specifically underpin the politico-legal history of the United States. Kleven builds this foundation in Chapter 1 by examining the political philosophies of three theorists whose ideas are used to justify and legitimize modern ideas behind society formation: John Locke (and his libertarianism), John Stewart Mill (and his utilitarianism), and John Rawls (and his egalitarianism). 43 Kleven's examination demonstrates that the ideas of each of these theorists contains a principle of equitable sharing, that each of their principles functions to achieve similar outcomes, and that each of the theorists agrees that the principle is fundamental to democratic societies. Moving from this general foundation to the specific case of the United States, Chapter 2 examines the ideas of the Declaration of Independence and the US Constitution. He looks to identify the ideas and principles that link the works of Locke, Mill, and Rawls to those contained in those two documents. Kleven identifies the elements that bridge the works of the philosophers and the works of the statesmen, arguing that this connection evinces equitable sharing's import as a fundamental principle of US democracy.
In Chapter 3, Kleven proposes specific reforms needed in the United States so as to move closer to equitable sharing. He begins by identifying the ways in which the US falls short of the principle of equitable sharing and extends this analysis to the US as part of an interdependent world legal order. After sketching out some reforms necessary to move us closer to the ideal, he identifies the need for mass movements and repositioning of legislators' perspectives so as to achieve meaningful and lasting change. However, Kleven does not lay the duty to pursue equitable sharing solely at the foot of elected representatives exercising legislative power. In Chapter 4 he asks that the judiciary play their proper role and identifies the duties of the judiciary as an integral part of democratic governance. The courts have to play a meaningful role by sanctioning laws that promote, and striking down laws that violate, the principle of equitable sharing. The court's role is described as one of prodding the legislative branch and focusing its attention on issues that demonstrate the legislature's failure to take equitable sharing seriously, 44 and also play a role of public educator. Through their decisions and reasons, Kleven suggests, the courts can and should contribute to the public dialogue surrounding various equity issues.
The second half of the book applies the ideas developed in the first half to specific contemporary problem areas. Kleven does so in order to examine the implication(s) that the principle of equitable sharing has when applied to these particular issues facing US society. Chapter 5 begins this second part with its examination of same-sex marriage. Kleven argues that the principle of equitable sharing requires that same-sex marriage be recognized. Equitable sharing also requires that courts act to strike down laws that criminalize same-sex marriage or disadvantage same-sex partners as compared to opposite-sex marriage. Chapter 6 follows the analysis of same-sex marriage by examining the use of race as a means of assigning students to schools for the purpose of promoting integration. Kleven argues that the principle of equitable sharing, when applied to this scenario, supports recourse to designed integration plans for the purpose of promoting equal educational opportunities for all races. Where the legislative branch is engaged in a good-faith effort to promote appropriate integration in pursuit of equitable sharing of educational opportunities, judicial interference with such good-faith efforts is judged by Kleven to be inappropriate. However, Kleven does not suggest that there is no role for the judiciary. On the contrary, he argues that the role of the courts is to scrutinize such efforts to ensure that the plans do not act as a disguise for discrimination and that the implementation does not have the effect of denying equal educational opportunities for all students. Chapter 7 examines the electoral process by looking at the unsuccessful legislative attempts to limit corporate expenditures and the efforts to shift candidates' campaigns from private onto public funding. The application of equitable sharing to regulating the electoral process supports limitations on campaign contributions and campaign expenditures. Equitable sharing, Kleven argues, also supports programs designed to provide public funds to candidates so as to equalize economic resources expended in the electoral contest. The aim of these programs, when properly designed, is to equalize economic power and political power. As with racial integration efforts, the courts' role is to scrutinize such legislative efforts so as to ensure that they, in fact, result in equality and not advantage incumbents or the two major parties. The final specific issue dealt with by Kleven, in Chapter 8, is the conflict between states' rights and the power of Congress in relation to the Voting Rights Act and Affordable Care Act. He argues that equitable sharing supports states' rights, on the basis of a form of freedom of association, but that in the circumstances the principle would require courts to substantially defer to the balance struck by Congress (on the basis that it is better suited to balance the competing interests and because states' rights are adequately protected in the political process).
Potential Income Tax Implications of Equitable Sharing
Kleven is concerned with both procedural and substantive aspects of designing and monitoring democratic societies. 45 He conceptualizes democratic society as a joint venture by and for the benefit of all its members and provides a definition of democracy that puts equitable sharing front-and-center:
A democracy is a society where, based on a belief in the inherent equality of all, all society's members are entitled individually and collectively to determine their own destinies, subject to a principle of equitable sharing that requires all the benefits and detriments of social life to be fairly distributed among society's members. 46 To be democratic, in process and substance, a society must engage in a continual process of selfexamination, challenge, and re-examination. However, one may also envision a systemic design that, within parameters accepted as defining an equitable range of outcomes, self-adjusts to maintain a pre- 45 Kleven's arguments of systemically created inequality -inequality by design not because of merit -align with the comments of Joseph William Singer, "Titles of Nobility: Poverty, Immigration, and Property in a Free and Democratic Society" (August 2014) 1:1 Journal of Law, Property, and Society, available online at http://www.alps.syr.edu/journal/2014/08/JLPS-2014-08-Singer.pdf, where he states at page 12:
Jeremy Waldron has argued we should support the institution of private property because it promotes liberty. But because we also believe in equality, we must enable every person to become an owner so every person can be free. Poverty is, in principle, incompatible with democracy. And we will not solve poverty simply by redistributing money from the rich to the poor. The poor do not need charity; what they need is equality. What they need is what the United States and the state of New Jersey did for my family; they let us in. We tend to naturalize the results of the market economy, contrasting the free market and government regulation. But markets do not exist in nature; they are established and defined by law. Poverty results not from natural market forces but from the way we have shaped corporate law, labor law, employment law, trade law, education law, and also property law. Poverty is neither a natural disaster nor an act of God. It is a preventable disease. The question is not whether we can do anything about it; the question is whether we want to. [footnotes omitted] 46 Equitable Sharing, supra note 1 at p 10.
Such a homeostatic regulatory system, 48 to borrow a term from biology, would allow for and maintain a defensible and rational range of distribution of benefits and burdens. A range necessarily implies a floor and a ceiling and redistribution (within such a system), would not aim at 'taking' from the richer to give to the poorer, but would aim at correcting the market's failure to align value creation and remuneration. 49 In other words, redistribution would take from the rich what they illegitimately appropriate because of failures in systemic design and give back to the poor what was unjustly 50 taken.
51
How such a homeostatic regulatory system may look and function will depend on the specific area of law/regulation. Given the author's focus on taxation, this paper will sketch out what such a system may look like following the principle of equitable sharing. 52 In doing so, a number of assumptions are made: that private property ownership and appropriation of national income 53 are only justifiable when they 47 An equilibrium balance may seek to preserve and re-create a particular outcome or keep a system within a range of acceptable or preferred outcomes. 48 The Oxford English Dictionary, 2d ed (Clarendon Press of Oxford University Press: Northamptonshire UK), defines "homeostasis" as "the tendency towards a relatively stable equilibrium between interdependent elements, especially as maintained by physiological processes". It, therefore, describes the property of a system that regulates variables in such a way that internal conditions remain both stable and relatively constant.
The term was originally applied to biological control systems, such as internal pH control systems of cells of the systemic control of glucose levels in human blood, and was first coined by Walter Bradford Cannon (W B Cannon, "Physiological regulation of normal states: some tentative postulates concerning biological homeostatics", in ses amis, ses collègues, ses élèves, A Pettit, Ed (Éditions Médicales: Paris, France, 1926). In general, in order for homestatic systems to exist and function, we need (1) a sensor that is capable of detecting changes in the conditions we wish to regulate, and (2) mechanisms that effect changes in that conditions; and (3) a negative feedback connection between the sensor and the effector mechanisms. Negative feedback mechanisms are processes that influence the operation of the process itself in such a way that reduces specific changes in conditions. They function by relating the measurement of a condition to a required value for that conditions, and then react to changes to the condition away from the required value by decreasing the changing value. They are used in biological systems and have a long history of use in artificial system design. 49 The purpose would be, and the reason for it not being a 'taking', is to correct erroneous market distributions of income ex post without affecting the market's capital allocation and decision making system ex ante. 50 To define unjust-taking, requires a philosophy of justice -one that Kleven provides. I note that his definition is capable of justifying redistribution on the basis of value creation to even those who are not employed. 51 This sentiment is reflected in Barbara Ehrenreich, Nickle and Dimed: On (Not) Getting By In America (2001), where at p 221 she writes: We should feel 'shame' at our dependence … on the underpaid labour of others. When someone works for less pay than she can live on -when, for example, she goes hungry so that you can eat more cheaply and conveniently -then she has made a great sacrifice for you, she has made a gift of some part of her abilities, her health, and her life. The "working poor", as they are approvingly termed, are in fact the major philanthropists of our society. They neglect their own children so that the children of others will be cared for; they live in substandard housing so that other houses will be shiny and perfect; they endure privation so that inflation will be low and stock prices high.
To be a member of the working poor is to be an anonymous donor, a nameless benefactor, to everyone else. 52 I examined a similar self-adjusting income tax system, reflective of the ecological cost and benefits of individual housing choice in Sas Ansari, "Income Tax, Household Composition, and Housing Choice: An Environmental Approach" (20 December 2011) UBC Faculty of Law, unpublished manuscript on file with the author. 53 For this purpose I will adopt the definition of "national income" used by Thomas Piketty in Capital, supra note 25 at p 45, where he states that "National Income = domestic output + net income from abroad". represent a person's relative contribution of value to society; 54 that before tax income 55 is the market's distribution of economic power that includes amounts representing both value contribution and value appropriation; and that after-tax income is an acceptable measure of a person's value contribution. 56 Also, this paper will ignore the various income and tax deductions, tax credits, exemptions, and exclusions that affect after-tax income, and assume that the system will design these aspects of the income tax system in line with the principle of equitable sharing.
Following equitable sharing, one may conclude that income tax design must have a justifiable ceiling, a core, and floor income. 57 The floor could be set with reference to a level of after-tax income necessary to meet physically and socially necessities of life within a particular jurisdiction. 58 The floor would be met, where other regulations (such as minimum-wage laws) fail to do so, through cash payments to those below this cut-off. 59 The ceiling would be a little bit more difficult to define. 60 However, if we rely on the principles informing equitable sharing and the assumption that income distribution ought to match merit in the form of value added to society, we are able to design a way out of the problem. No matter what metric is used, the reality is that every person's contribution is limited and is dependent on social structures (including accumulated knowledge, developed skills, existing infrastructure, and established institutions). No matter how productive, smart, capable, or gifted a person is, their contribution of value is going to be some limited multiple of the value contributed by the average person in that society. Given this, one may well conclude that a fair ceiling is established by pegging the income-ceiling to a reasonable multiple of average or mean income within that society. Such as system would ensure that everyone's basic needs are met, that greater value contribution is rewarded more greatly, that economic incentive is provided for individual effort, and that the economy can grow and expand. At the same time, such a system would limit the distribution of income and wealth as between the low, average, and top of the spectrum to something that is defensible and fair. 
Conclusion
Kleven's Equitable Sharing is well written and well thought out. The book brings to the fore the continual struggle to balance various competing factors and interest, including: individual interests, community/societal interests, power, privilege, unequal endowment, equal worth, merit, and fortune. He is responding to the growing divide of wealth and income within society, but does not limit himself to looking only at income and wealth. Just as Piketty does, he considers the importance of the in-kind benefits -public goods and services -as well as the role that governance and regulation must play.
Equitable Sharing presents a strong argument for the pursuit, development, and dynamic maintenance of cooperative and complementary regulatory and governance systems (including taxation) that all have the same aim: promoting equitable sharing and countering the concentration, entrenchment, and propagation of power and privilege. We are asked to look at the reasons why societies form, the ideologies justifying and supporting social formation and cooperation by all of society's members, the manner in which they function, and the very necessary relations that form the core of social existence and operation. We are then asked to develop systems that order society and distribute the resultant desirable and burdensome outputs/outcomes in light of this. Like Plato in the Republic Kleven is pursuing the design of an ideal society. Unlike Plato, however, Kleven seeks to find the ideal in equality (not class stratification), in truth and reality (not virtuous lies), and in dynamic responses to necessarily/naturally changing social needs/growth (not in stable enclaves that prevent change or growth).
Equitable Sharing is a book that deserves a careful read by anyone interested in the local and global equality and equity debates.
